
Extract from Hansard 
[ASSEMBLY - Tuesday, 22 November 2005] 

 p7592b-7602a 
Ms Sue Walker; Dr Graham Jacobs; Mr Max Trenorden; Mr Jim McGinty 

 [1] 

LEGAL AID COMMISSION AMENDMENT BILL 2005 
Second Reading 

Resumed from 20 October. 

MS S.E. WALKER (Nedlands) [4.46 pm]:  The opposition will support this bill.  I note that the Attorney 
General’s second reading speech was very short, but my contribution will be a bit longer because I took the 
opportunity to read the Legal Aid Commission’s annual report for 2004-05, which was a joy to read.  In this job 
one has to read quite a few reports and I found the Legal Aid Commission’s annual report to be comprehensive, 
informative, well written, interesting and transparent.  It contained a lot of statistical information and, frankly, 
compared with some other reports, I found it to be a shining light.  I will take this opportunity to refer to parts of 
that report, and I give credit to its compilers.  Obviously the Chairman of the Legal Aid Commission, the 
director and staff were collectively responsible for that report, but I was impressed by the way in which it was 
compiled.  I felt that, in comparison with other reports that I have read in the law enforcement area, this was 
reflective of a very well-run organisation.  To be honest, I saw Legal Aid Western Australia as a bit of a 
backwater and I was operating from a position of ignorance.  Therefore, I want to say a little about the bill and 
quite a bit about what Legal Aid does. 

Briefly, the bill seeks to amend section 37 of the Legal Aid Commission Act 1976 and legalise the way in which 
the commission administers particular schemes for legal representation of particular groups or classes of people.  
I will come back to that and to the effect of the bill.  I want to say a little about the history of legal aid in Western 
Australia, because I do not think many people understand what Legal Aid Western Australia does and what its 
history is.  I took the time and the opportunity to read this very comprehensive report.  In the 1960s and 1970s 
the Law Society of Western Australia began to establish and organise a legal aid scheme.  Before that the only 
subsidised legal help available was the voluntary work undertaken by the private legal profession.  In 1974 the 
federal government set up the first Australian legal aid office in Fremantle, but that office was limited to dealing 
with commonwealth law issues or assisting people for whom the commonwealth had a special responsibility, 
such as war veterans.  From 1974 two schemes operated side by side and were found to be not very efficient.  In 
1978, through a joint initiative of the state and federal governments, an amalgamation took place resulting in the 
establishment of the Legal Aid Commission of Western Australia.  This was the first commission of its kind in 
Australia.  The head office was in Perth, and metropolitan regional offices were in Fremantle and Midland.  
Regional offices were also established, firstly in Broome and Bunbury and later in South Hedland, Kalgoorlie 
and the Christmas and Cocos Islands and, more recently, in Geraldton and Albany.   

The mission of Legal Aid WA is to provide quality legal services to those in need and to assist the community to 
access justice.  Its vision is to be recognised as a leader in the coordination and delivery of legal assistance 
services that reflect community expectations and are responsive to need.  

I was very interested to read the employee profile at page 46 of the report.  Legal Aid WA employs 265 people 
under commonwealth and state funding.  I will refer to those figures shortly.  It has a total of 84 permanent 
lawyers, 11 contract lawyers and 62 paralegal employees.  It has also taken on five articled clerks, a policy of 
which I was not aware.  The administration arm comprises about 111 staff.  Legal Aid WA provides a staggering 
number of services to the community.  There are far too many for me to discuss now.  However, broadly 
speaking, it provides telephone advice line and face-to-face advisory services, which assist people to identify and 
solve legal problems.  I understand that the choices for resolution and resources are available to them.  Legal Aid 
WA also provides initial legal advice and information, including referrals to a selection of Legal Aid WA 
services and to other agencies where appropriate.  It provides a duty-lawyer service, services for specific groups, 
legal advice and self-help services, community and education services, and legal representation.  It also provides 
an alternative dispute resolution service.  

As I said, I was very pleasantly surprised to find the report online.  I am sorry I could not reproduce the report in 
colour because I think it is spectacular.  I particularly like the inclusion of a number of art works depicting 
regional themes by artist Jacqueline Kennaugh.  The theme running through this year’s report reflects expansion 
of legal aid into regional services.   

The Legal Aid Commission is the governing body of Legal Aid WA.  It is an independent statutory authority that 
operates under the Legal Aid Commission Act 1976, the subject of this amending bill.  The commission meets 
monthly and as required, and consists of the chairman, four members nominated by the state Attorney General, 
two of whom are lawyers nominated by the Law Society and one non-lawyer who has administrative experience 
at senior level; one non-lawyer, nominated by the Minister for Consumer and Employment Protection; and two 
members appointed by the commonwealth Attorney-General.  As I said, it is a joint commonwealth-state 
initiative.   
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I was interested to read also the comments of George Turnbull, the Director of Legal Aid WA, about the 
chairman.  I did not realise either that the chairman was Mr Malcolm McCusker, who has occupied that role 
since December 1982.  That probably explains the professionalism, or the stability, of the organisation.  I was 
pleased to see - in my humble opinion - that that sort of stability existed in Legal Aid.  I was also interested to 
read the chairman’s report.  I will touch on what the director said about the commission.  Part of the director’s 
report relates to the bill, which concerns the administration by Legal Aid of schemes that assist particular groups 
of people in the community designated by the government to have access to legal aid.  It states - 

During 2004/05, the Commissioner at the request of the Department for Community Development 
assisted the Department by providing independent legal advice to individual persons in cases of 
substantiated abuse whilst the person was a child in the care of the Department.  

Funding was provided by the Department and over 100 matters dealt with by the In-House Practice.  
Further cases have been identified by the Department for Community Development as requiring 
independent legal advice.  With limited in-house capacity to take on further matters, arrangements have 
been reached with the Department to manage a fund to grant aid to private practitioners to provide 
independent legal advice.   

I note that the annual report states that $129 227 was granted in 2004-05 for independent legal advice to persons 
in cases of substantiated abuse.  I took that to mean money from a fund that has been set up by the government.  
The Director of Legal Aid continues -  

The private profession -  

It ought to receive credit -  

continues to play a significant role in the provision of legal aid services in Western Australia.  In 
2004/05, 62 % of legal aid grants were referred to private practitioners, compared to 60 % in 2003/04.  
Private practitioners submit 24 % of all applications and key strategies aimed at simplification of the 
application for aid process through Grants Online has continued to be a target for administrative 
savings.   

The report made clear the continual and very professional attention that is given to try to provide a service to the 
community.  The report gives the impression that the service is very professional - I am sure that it is - in the 
way the profession tries to manage the limited funds it receives from the commonwealth and the state.   

In relation to the bill, the government in 2004-05 not only set up the scheme for the Department of Community 
Development in this regard, but also the Legal Aid Commission of Western Australia administered $115 075 to 
people affected by the finance brokers issue who applied for funding.  I note that another fund to assist serving 
and former police officers who are called as witnesses or served with summons by the Corruption and Crime 
Commission is still in its infancy.   

In relation to what Legal Aid supplies, the director also spoke about the career planning and rotation programs 
for legal practitioners who continue to provide a range of career development opportunities at both junior and 
senior levels.  He stated -  

The continuing legal education of staff is the subject of major review within the Commission with a 
working party of legal practitioners currently working on the development and implementation of a 
comprehensive training framework.  The Commission’s aim is to obtain accreditation as a provider of a 
continuing legal education in accordance with criteria established by the Legal Practice Board of W.A.   

The Director of Legal Aid also referred to the problems it has in determining the type and extent of assistance 
provided to clients, which is pivotal to the operations of the commission.  He outlined -  

 With funding limitations, our focus remains on providing services in the most cost effective and 
efficient manner.  As not all clients who require assistance qualify for a grant of aid under funding 
guidelines, the Commission continues to expand its range of alternative services to help clients resolve 
their legal problems.  Close collaboration with private practitioners, justice agencies and other legal 
service providers is essential to meeting the legal needs of the growing numbers of people who cannot 
afford a lawyer, particularly people in rural, remote and regional W.A. 

Some of the problems experienced by Legal Aid were the subject of an article that appeared in The West 
Australian on Monday, 22 August 2005.  We always hear stories about the Legal Aid Commission and its 
funding difficulties, and that is why I was completely stunned to learn that such a highly professional service has 
been given such limited funding.  The article refers to comments by the President of the Law Society of WA and 
is headed “Legal Aid boost would cut ‘millions from jail bill’”.  I have also received a summary of a report by 
the President of the Law Society that refers to legal aid pre-election commitments.  My summary of that report 
reads -  
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In the last weeks of 2004, the Society supported an increase in legal aid funding.  For the last two years 
the society has warned the government that criminal law reforms that push many more serious matters 
in to the Magistrates Court, have not been adequately taken into account in the legal aid budget.   

I accept that the government has provided extra funding.  However, I do not think it has provided enough.  The 
summary states also -  

In the middle of last year, the society sought a report from the Magistrates Court on the number of 
unrepresented litigants who were imprisoned.  The results were far more disturbing than we had 
anticipated, and came as a surprise to the Attorney General and Legal Aid.  The report indicated that 
25% of defendants, representing 600 people, imprisoned in the Magistrates Court proceedings in 2003-
04 were unrepresented.  This equates to a minimum 300 prison years, which must be of interest to a 
government searching for a solution for its prison crisis.   

It is now clearly the responsibility of the WA government, to provide adequate funding to remedy this 
unanticipated consequence.   

Legal Aid estimates that it will need at least $1.5 million to deal with the demand for representation in 
Magistrates Court matters, as a result of sending more serious matters to the lower courts.   

That is reflected in the chairman’s report, to which I will refer in a moment.  The summary states also -  

On a conservative estimate, it can be assumed that 1 in 6 persons, if given proper representation during 
trial and sentencing, would receive no sentence, a reduced sentence or a non-custodial sentence.  

This is interesting, because an analysis by the Mental Health Law Centre has found that people who appear 
before the Mental Health Review Board for a review of a community treatment order have a much higher 
success rate in getting out of their community treatment order if they are represented than if they are not 
represented.  Some people have asked why defendants are the only people who are entitled to legal aid.  The 
truth is that the statistics show that the people who are unrepresented in the courts are the ones who end up in 
prison.  The summary further states -  

Following recent changes to the law, we know that people in prison receive at least the minimum 
sentence of six months and the cost of imprisonment for each adult offender is about $50,000 each six 
months.  Applying a simple cost benefit analysis, there are considerable savings (about $5 million) if 
100 sentences are reduced or served in alternative forms.   

The article in The West Australian of 22 August states -  

Legal Aid WA has a critical “funding hole” of $3 million which should be filled immediately to reduce 
the stresses in our prison system, including overcrowding, according to the Law Society of WA. 

The article states also -  

Legal Aid Director George Turnbull said his organisation was also being forced to cut from its range of 
services, such as mediation, in order to spread the budget thinly across a burgeoning number of cases.  

I am amazed that Legal Aid is able to do so much so well, it would seem, with the limited funding that it receives 
from both the commonwealth and the state.   

The annual report of the Legal Aid Commission of WA 2004-05 outlines the roles, objectives, key achievements 
and major services of the commission.  The chairman, Mr Malcolm McCusker, states in the chairman’s report -  

The Legal Aid Commission continues to play a very significant role in the administration of justice in 
Western Australia. . . .  

It is particularly pleasing to note that the Commission and The Law Society of W.A. continue to have a 
close and co-operative professional relationship.  The commission is always mindful that it could not 
function properly without the support of the private profession, who provide their services for Legal 
Aid at a substantially reduced rate; and that one of the Commission’s statutory duties is to liaise with 
professional bodies, such as The Law Society, in order to facilitate the use of services provided by 
private practitioners, in appropriate circumstances.   

This year had been an extremely busy one, as a result of a very active legislative program by the State 
Government -    

That was the result of the coalition’s blueprint, and the report by the Law Reform Commission of Western 
Australia into the criminal and civil justice system, which enabled the Attorney General when he came into 
office to bring in a raft of bills -  
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which has resulted in many substantive and procedural changes which have inevitably increased the 
workload of the Commission and its staff, in accommodating those changes.   

One of the key areas on which the Commission has focused this year was the establishment of an 
extensive Family Court Duty Lawyer service.  Commission staff, together with Family Court judicial 
officers, counselling and administrative staff, have worked in close and harmonious co-operation to 
provide this valuable service to people appearing in the Family Court who are without legal 
representation.  

Mr McCusker says that this has not only benefited individual litigants but also greatly assisted the Family Court.  
He goes on to say - 

During the course of this year, and following helpful discussions . . . the Commission has signed a new 
four-year funding agreement with the Commonwealth, giving the Commission an effective 15% funds 
increase and an improved share of Commonwealth funding. 

Over the page he states that the government has given the commission increased funding for a particular area.  In 
any event, he says that the commission - 

. . . is committed to maintaining and improving legal assistance to those appearing on serious charges in 
Magistrates Courts . . .  By the use of modern technology, such as the recently introduced electronic 
lodgment of applications for legal aid, the Commission aims to reduce administrative and overhead 
costs, so as to enable a greater proportion of its funds to be used for legal services and representation. 

I was also surprised to see that, in addition to providing direct legal assistance in civil and criminal matters, the 
commission develops and maintains a range of legal resources to assist community agencies and members of the 
public generally.  Web-based materials, databases, kits and manuals and information sheets are produced and 
made available by the commission. 

The commission also did a client satisfaction survey, which was interesting.  The report states - 

With the assistance of State Government funding, the Commission is opening new regional offices in 
Albany and Geraldton, -  

I think they are marginal Labor seats - 

to service the Great Southern, Mid West and Gascoyne regions.  The Commission has also introduced a 
Mid West Outreach program with a focus on Northam and surrounding wheatbelt towns. 

He finishes by saying - 

Legal Aid WA has completed another difficult but successful year, responding to the challenge of 
balancing the high demand for its services with limited funds. 

Some of the statistics on the resource allocations, where the funds come from, the types of services and the 
number of occasions on which those services are used are interesting.  The commission’s revenue from the state 
government was increased by $1.877 million, or 11.5 per cent, and revenue from the commonwealth government 
increased by $1.428 million.  Fifty-three per cent of its resources were spent on legal representation, civil and 
criminal; three per cent on child support services; one per cent on face-to-face services; two per cent on 
alternative dispute resolution programs; five per cent on other community services; six per cent on the state 
community legal centres program; three per cent on the telephone information line; eight per cent on the duty 
lawyer; six per cent on legal advice; three per cent on minor assistance; and nine per cent on assessment and case 
management.  Fifty-one per cent of the commission’s funds come from the state government, 39 per cent from 
the commonwealth, seven per cent from other income, and three per cent from client contributions.   

I will deal with the types of services that people wanted from Legal Aid WA.  Forty-three per cent used the 
telephone information line, 22 per cent used the duty lawyer, 14 per cent used legal advice, eight per cent used 
the assessment and case management service, five per cent used legal representation and five per cent used the 
face-to-face services.   

I thought it was interesting that applications for a grant of legal aid decreased, in comparison with the previous 
year, by three per cent, with the most significant reduction being in criminal law applications, at four per cent.  
The approval rate remained consistent with the previous year’s result of 65 per cent. 

As I outlined earlier, the report refers to special funding, which is the subject of this bill.  During the year, Legal 
Aid WA received special funding for various projects.  The report mentions the Corruption and Crime 
Commission, the Department for Community Development and the finance brokers scandal.   
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Before I turn to the bill, I will refer to the criminal law services in the annual report of the Legal Aid 
Commission of Western Australia.  The report comprehensively details all the services Legal Aid provides.  I 
thought it would interest members to hear about the criminal services.  The report states - 

People charged with or convicted of criminal offences can access a range of Perth based and regional 
criminal law services . . .  

Where an application for legal aid is successful, a client will be allocated an in-house practitioner or 
private practitioner to conduct their case.  Our in-house criminal law practitioners work in the Criminal 
Law Section and Youthlaw Team at the Perth office and also at the regional offices throughout the 
State.  Practitioners represent clients in all criminal jurisdictions for pleas of guilty, trials and appeals. 

An interesting graph in the report shows that in 2004-05 the matter group that involved by far the most casework 
was that of burglary, stealing, break and enter and other dishonesty offences, of which there were 1 503 cases; 
the next matter group was sexual assaults, with 751 cases; followed by offences against justice, procedure and 
good order; and there were 445 drugs related offences.  A mistake has been made with the next matter group, 
which reads “Robert and extortion”.  That is the first mistake I have found in the report.  It should read “robbery 
and extortion”, and there were 393 cases.  The next matter group is rape and other sexual offences, and there 
were 370 cases.  Interestingly, 167 matters dealt with environment and property damage offences and 78 matters 
dealt with homicide.  Other offences are listed in the graph, but I thought it was interesting to consider, by group, 
what proportion of criminal matters are dealt with. 

Legal Aid represents people who have come into contact with the Drug Court and it works also on children’s 
welfare issues.  Case studies for the work it does in those areas are provided for in the report.  I note there was a 
decrease in the number of criminal law matters and an increase in the number of civil law matters with which 
Legal Aid deals.  The report states - 

People affected by civil law matters can access a range of Perth-based and regional advice and self-help 
services . . .  

. . .  

Grants of legal aid for representation in civil law matters are extremely limited. 

However, that area includes social security issues, both criminal and civil aspects, and has been identified as an 
area of high need.  Of the applications Legal Aid receives for civil law matters, applications for personal injury 
represent by far the highest number, with 242; followed by administrative law, 56; professional negligence, 49; 
public interest, 15; and the lowest number of applications related to contracts and property matters in civil law. 

The bill has given me an opportunity to look through the annual report of Legal Aid.  Legal Aid has a domestic 
violence and child support unit and an alternate dispute resolution unit, and it provides community legal centre 
funding and internal and external resources, including its legal resource database, kits, manuals, information 
sheets and web resources.  Legal Aid does a host of work that, by and large, goes unnoticed.  It has been very 
interesting to read the highly polished report. 

I turn now to the reason for the bill.  The Director of Legal Aid is uncomfortable with administering schemes in 
Western Australia in those three groups for which special funding was provided in 2004-05.  Although the 
director does not have to apply a means test to those groups, he is required under section 37 of the Legal Aid 
Commission Act to apply a means test, which is a two-step process, and to determine whether the application is 
reasonable in all the circumstances.  He really wants to legalise the way in which he is asked to administer the 
schemes on behalf of the government of Western Australia.   

The Liberal Party is happy to support this bill.  I thank the State Solicitor’s Office for the assistance it gave me at 
the briefing on this bill.  I look forward to asking a few questions in consideration in detail.   

DR G.G. JACOBS (Roe) [5.15 pm]:  It is a privilege to speak on the Legal Aid Commission Amendment Bill 
2005.  As a resident of a country regional centre, I recognise the good work carried out by the Legal Aid 
Commission of Western Australia.   

I will refer to the issues confronting people and their eligibility for legal aid.  I will also refer to access to legal 
aid by vulnerable groups within the community who can ill-afford legal representation.  Many people came to 
my medical practice and now come to my electorate office with their concerns about the need to access legal 
services.  In the past, many of these people had difficulty accessing legal services per se, with or without legal 
aid.  I am very keen for those particularly vulnerable people who have come through my door to access legal aid.  
It is important that they achieve legal representation.   
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Essentially, I support this bill.  It is a good bill, but I would like to go through some issues.  Like the member for 
Nedlands, I look forward to the consideration in detail stage, although that will not take long because this bill is 
quite short.   

One vulnerable group of people in my community that, through the work I did in the past and do now, I have 
been able to identify as having difficulty accessing legal aid is that comprising schizophrenic patients on 
community treatment orders.  As the member for Nedlands said, it is particularly difficult for people in isolated 
areas to access legal aid and legal representation.  The second group that has come through my door at different 
times in the past 15 to 20 years is that of wards and ex-wards of the state.  People in this vulnerable group were 
victims of sexual interference while in foster care.  It is important that they are heard and have legal 
representation to redress those injustices.  Some cases go back 15 to 20 years; therefore, it is even more 
important that those people have a voice and legal representation for those alleged injustices.   

The third group can be found among my indigenous constituents, who, because of their circumstances and 
situation, must have the ability to access legal representation.  Members understand from their experiences the 
costs involved in legal representation.  Although I have not been there myself, members of my family have 
needed representation.  As it turned out, the representation was excellent, but there were costs involved.  I would 
have been deemed to have the means to access that representation, which I did.  I support the concept of this 
access.  For instance, people with mental illnesses who are subject to community treatment orders need the 
ability, when they are well, to challenge the treatment order and have it removed, if that is deemed appropriate, 
and not be in the situation in which the community treatment order is automatically rolled over when the 
circumstances have changed. 

Although I recognise that need for people to access legal aid, I am sure that there are circumstances in which 
legal aid is not appropriate, even if there is no ability to pay.  I will go into those circumstances very briefly 
shortly.  The bill grants the Attorney General the power to amend or revoke authorisations.  He will have the 
power to authorise the commission to provide legal aid without applying the means test in some circumstances.  
That would be appropriate in certain circumstances, but I am not absolutely convinced that people like Mr 
Keating, who raped his tutor at Bunbury Regional Prison, should receive legal aid to appeal against their 
sentences.   

Mr J.A. McGinty:  The real problem with somebody like Keating, who I frankly believe should have been 
given a “never to be released” sentence under section 91(3) of the Sentencing Act 1995, is that the courts will 
stay proceedings for a defendant who is unrepresented, and it is a serious matter.  It is called the Dietrich 
principle.  The courts will not allow the case to proceed.  The appeal may be different, but in relation to the 
initial proceedings, justice requires that even the most evil people in our society be given legal assistance.   

Dr G.G. JACOBS:  I think the issue was legal aid to appeal against a sentence.  There is an argument that even 
heinous criminals are equal under the law and have the opportunity to defend themselves, and therefore they 
should be provided with legal aid.  I just wondered what the taxpayers of Western Australia would feel about 
providing legal aid to Mr Keating to appeal against his sentence after such a heinous crime.  I suggest that, in 
that situation, the ability of the Attorney General to authorise legal aid is matched by his ability to revoke it.  I 
hope he can take that on board.  I understand that the Attorney General must balance authorising, revoking and 
taking cases on their merits.  We may deal with this later, but I just wonder what caseloads this legislation would 
mean for the Attorney General.  Would it create a flood of requests to his office by people who have failed the 
means test?  Would the Attorney General be presented with a litany of cases that are seeking his authorisation, 
despite not having met the other means test arrangements? 

Mr J.A. McGinty:  People do that currently, but there is an appeal mechanism within the Legal Aid 
Commission to which I refer them.  However, I quite regularly get people making a personal plea for legal 
assistance when they have been rejected. 

Dr G.G. JACOBS:  Will this legislation lead to even more of those cases?  Perhaps we can talk about the 
detailed issues later today.  Will it lead to a significant increase in the number of cases that are calling into 
question the decision and suggesting that they are still eligible for legal aid, although they have not passed the 
means test? 

Accessibility to legal aid is important.  The sentiment of this bill is in that direction.  I was particularly gratified 
to read in the Attorney General’s second reading speech that the bill places beyond doubt the legality of the 
Legal Aid Commission of Western Australia administering existing schemes.  It referred to certain groups, 
including policemen at a royal commission.  It also referred to the Department for Community Development, 
which is topical at the moment, because concerns have been expressed about aggrieved individuals, particularly 
those in foster care.  The Department for Community Development provides independent legal advice to 
individual persons in cases of substantial abuse that occurred while they were children in the care of the 
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department or in foster care organised or under the auspices of the department.  That is encouraging because I 
have longstanding cases in my medical practice that are ongoing, and others at the moment to which that would 
apply.  It is encouraging because very often those people are in a socioeconomic situation in which they cannot 
afford good legal representation. 

I support the tenor of this bill and look forward to discussing some of the finer detail during consideration in 
detail. 

MR M.W. TRENORDEN (Avon) [5.28 pm]:  I have just had a quick look through the second reading speech.  
I support the bill.  It is obviously important that those groups that require the services of the Legal Aid 
Commission receive aid without the restrictions of the current legislation.  The Attorney General would not be 
surprised to hear that I do not want to let this opportunity go by without saying that I am still desperately 
unhappy about the underfunding of the rural legal group in Northam.  The Attorney General and I have had 
numerous conversations about it.  There is still no service throughout the whole of the wheatbelt other than that 
provided by the Legal Aid Commission.  As the Attorney General is aware, Legal Aid Commission 
representatives visit the town of Northam once a month.  They have a very considerable workload, which is 
increased by the number of people telephoning.  The organisation that the Attorney General and I have had 
several conversations about was meeting the need in that area.  It has probably been 18 months to two years 
since we had those conversations, and I certainly have not put the problem to bed.  The funding that was required 
at the time was around $100 000.  So that I can keep the minister up to speed with the process, I have advised 
those people - I do not know whether it is good advice as I am not a legal person - to make application through 
the federal government’s arbitration process in the Family Court of Australia, as there will be a need, I hope, for 
someone to supply that service in the wheatbelt.   

A decision has been made and the first of those committees has been established in Geraldton.  Good luck to 
Geraldton; that is fantastic.  However, I understand that a range of other funding processes will be established 
throughout the state.  No doubt your part of the world, Mr Acting Speaker (Mr A.P. O’Gorman), will pick up one 
of those services too.  The one legal firm in the town of Northam, Mayberry Hammond and Co, provides a 
fantastic service but, as the minister would understand, when that one legal firm in the town is acting for 
someone, the other side must go somewhere else.  That still causes some considerable pain in the wheatbelt.  I 
therefore ask the minister to keep that matter on the radar in the hope that somewhere in the process the rural 
legal service can be re-funded. 

MR J.A. McGINTY (Fremantle - Attorney General) [5.31 pm]:  I thank members opposite for their 
contributions.  I will start briefly with the member for Avon.  My recollection is that some 12 months ago the 
rural community legal service failed to lodge an application for funding.  That was on oversight on its part, and 
the reason it was substantially defunded.  That was an unfortunate occurrence.  However, I appreciate the need to 
make provision for the people who do not have geographic access to the services that most people in the city 
have through the different Legal Aid WA offices and the great number of community legal centres.  There is a 
gap at the moment in the central wheatbelt area, if I can call it that.  We have plugged that gap in the north with 
the opening of a Legal Aid office in Geraldton, and in the south with the opening of a Legal Aid office in 
Albany, both of which have occurred during the course of this year.  However, there is still that need, not only 
for family law matters, although I appreciate that that would be a significant part of the workload of the 
community legal service in the wheatbelt area.  I suggest that, as this process is administered by the Legal Aid 
Commission of Western Australia, the member for Avon keep in touch with the people at Legal Aid so that in 
the next round of community legal centre funding, his group can make its application in time and as strong as 
possible within the guidelines.  That is a bit of a gap in the services that are otherwise provided in the areas to 
which the member for Avon referred. 

I thank the members for Nedlands and Roe for their praise of Legal Aid.  It is a great Australian institution and 
deserves the support of both sides of the house, given the nature of the work, generally speaking, that it does for 
lower-income people.  Services of that nature are always under pressure.  It is true that some additional pressures 
have been generated in recent times as a result of the transfer from the District Court to the Magistrates Court of 
a number of criminal matters that were previously dealt with on indictment.  Those people are now less likely to 
receive legal aid, whereas it would have been almost automatic in the District Court.  I therefore appreciate that 
there are pressures on the system. 

We have increased funding to Legal Aid.  One of the difficulties, of course, is that the commonwealth will fund 
commonwealth matters only through Legal Aid, which has presented its own areas of difficulty.  I would have 
preferred a continuation of the arrangements that applied prior to the late 1990s when both the commonwealth 
and the state funded Legal Aid, and it was then able to spend that money on cases according to their merit, rather 
than having to separate the funding.  A commonwealth-funded matter must be a matter fitting within 
commonwealth law. 
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Ms S.E. Walker:  Was it a big difference then?   

Mr J.A. McGINTY:  Unfortunately, that was one of the very few arguments I ever had with Daryl Williams 
when he was the federal Attorney-General.  Yes, it had a significant impact on the functioning of the Legal Aid 
Commission.  It meant that it did not have the flexibility to use those funds where they were most needed.  There 
was also a cut in legal aid funding at that time in the late 1990s, some of which was subsequently recovered.  
However, it is still an article of faith within legal aid circles that that was a tough time.  As I say, it was the only 
argument I can remember having with Daryl Williams, particularly as an Attorney-General from Western 
Australia.  The cuts to legal aid funding in Western Australia at that time, accompanied by the delineation 
between federal and state matters, was something of a difficulty.  It is a great institution.  I admire Legal Aid for 
the duty lawyer service in particular, whether it be in the Family Court or the Magistrates Court.  Young lawyers 
are able to provide representation for people at the very front line, take instructions, get on their feet immediately 
and represent a person whom they had never met before.  It is a great skill, and it is a tribute to the people who 
undertake that work.   

Having said that, this bill is not about the generality of legal aid; it is about the very narrow and specific issue of 
the government being able to use the skills and abilities that the Legal Aid Commission has built up over time 
when there is a need to fund legal representation for a specific purpose.  When I discussed this matter with 
George Turnbull, the head of Legal Aid, and Michael McCusker, the Chairman of Legal Aid, questions were 
raised about whether Legal Aid, under its statute, had the power to, for instance, run the finance brokers legal aid 
funding, because, generally speaking, Legal Aid had to operate and offer legal aid only to people who met the 
eligibility criteria.  It would have been silly to set up another bureaucracy when these people are experts in 
assessing claims for legal assistance, so we went ahead with the legal funding for actions against finance brokers 
and for people who would be called to give evidence as witnesses or even as accused before the police royal 
commission and the Corruption and Crime Commission.  Legal Aid is the appropriate body to administer those 
funds.  This legislation will simply remove that legal question.   

Ms S.E. Walker:  Would police officers who are summonsed have the whole of their legal representation paid 
for them?   

Mr J.A. McGINTY:  From memory - it was a few years ago - a panel of lawyers agreed to participate in the 
police royal commission, and they were paid $800 a day.    

Ms S.E. Walker:  The lawyers?   

Mr J.A. McGINTY:  The lawyers were paid that much from the fund.  The government put money into the fund 
and the fund was administered by Legal Aid, which provided the funding to lawyers.  There were other 
conditions as well, but that is my recollection of how it worked on that occasion.  The finance brokers issue was 
somewhat more complicated, because it related to the funding of litigation, which had different issues, as distinct 
from representation and, perhaps, even advice in the first instance.  This bill deals with just the ability to fund a 
class of people to do a particular thing when there is a need for the government to do so.  In addition to the 
finance brokers, the police royal commission and the Corruption and Crime Commission, the fourth area of 
funding is for children who suffer abuse in care.  Again, we want the Legal Aid Commission to use its ability to 
undertake the administrative functions associated with the granting of legal assistance to those classes of people, 
not out of its general funds but out of funds given to it for a specific purpose.  That is what this bill is about.  I 
thank members for their support.   

Question put and passed. 

Bill read a second time.  

Consideration in Detail 

Clauses 1 to 3 put and passed. 

Clause 4:  Section 37 amended - 

Ms S.E. WALKER:  The Attorney General was talking about specialist legal units.  One of his advisers has 
been kind enough to provide me with an extract from last year’s Legal Aid Commission annual report, which 
discussed the police royal commission.  More than 200 eligible officers applied for legal representation advice 
and were assisted under the fund.  The total amount of funds expended was $1 106 411.11.  I would like to know 
how the fund works in practice.  Under the Legal Aid Commission Act, when a member of the public asks for 
legal aid for a criminal matter, he is means tested.  How does that work?  Concerning the scheme for people who 
do not have to be means tested, does it mean that the Legal Aid Commission will not look at their funds at all?  
The Attorney General said that police royal commission lawyers were charging $800 a day.  As such, that is their 
charge, and their income is not looked at under the schemes; is that correct? 
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Mr J.A. McGINTY:  In relation to the police royal commission, there was an allowance of $800, either as an 
allowance for a full day or a maximum for advice given to an individual.  I understand that the hourly rate in 
those circumstances was $180. 

I will talk about the four various schemes as distinct from legal aid in its usual operation.  The schemes are for 
the finance brokers, the police royal commission, the Corruption and Crime Commission and abused children.  If 
someone is summonsed to appear, legal assistance is available to him.  It is up to that person to decide whether 
he wants to accept it. 

Ms S.E. Walker:  Is that the case for the CCC? 

Mr J.A. McGINTY:  Yes.  If a police officer is summonsed to appear before the Corruption and Crime 
Commission to give evidence, the government has taken a policy decision that he should be provided with legal 
assistance if he wishes to accept it. 

Ms S.E. Walker:  What about the Scorpion Boys; can they apply?   

Mr J.A. McGINTY:  Not under these schemes; it is just for public officers.  Essentially, it is for police officers 
and public servants who are summonsed.  It is specifically for people who are involved in their public capacity.  
Other people can apply for legal aid if they are charged, but that is in the normal course of events.  The member 
will be generally familiar with the legal aid guidelines for funding. 

Ms S.E. Walker:  Not really; I was a prosecutor. 

Mr J.A. McGINTY:  Okay. 

Ms S.E. Walker:  I am joking. 

Mr J.A. McGINTY:  Essentially, when there is a government decision to provide a certain amount of funding 
for a particular purpose, it is picked up by this arrangement. 

Dr G.G. JACOBS:  I am interested in the fourth category of children abused while in care.  What are the 
mechanics for eligible children to access legal aid? 

Mr J.A. McGINTY:  Generally speaking, children who have been abused and meet the means test would often 
be eligible for legal aid in their own right.  There is an understanding that should there be a child who would not, 
generally speaking, be eligible because of the means test, an arrangement is in place that will make sure that 
these people are funded through Legal Aid.  I have asked the director whether he can tell me how many children 
are currently either being considered for or have been granted legal aid, either under the general legal aid 
prescription or under the special funding prescription.  I will try to get an answer to that question. 

I am told that approximately 20 writs have been received through Legal Aid.  We are not able to give the 
member a precise figure of the number of people who have been granted legal aid funding, but that gives an idea 
of the scale involved.  I am not sure how many of those have been funded under the normal legal aid prescription 
and how many have been funded under the non-means tested arrangement. 

Ms S.E. WALKER:  Proposed subsection (4d) states - 

The Attorney General may, by notice in writing, authorise a legal aid authority to provide legal aid to a 
person specified in the notice, or to a person in a class of persons . . .  

Has that happened before, when a prior Attorney General has authorised that legal aid be administered to a 
person, an individual; and, if so, who?   
Mr J.A. McGINTY:  No, it has never been done because the power to do it did not exist.  I cannot envisage a 
situation in which an individual would be specifically targeted for that purpose.   

Ms S.E. Walker:  Why is it included in the bill?   
Mr J.A. McGINTY:  It has been included as a precautionary measure in case circumstances arise in which we 
want the Legal Aid Commission, as a matter of public policy, to fund a particular person because of his 
circumstances.  So far it has always been a class of persons.   

Ms S.E. Walker:  Are you thinking of someone like Mr Mallard?  Do you have anyone in mind? 
Mr J.A. McGINTY:  No.  Mr Mallard or his legal advisers have already received in the order of $120 000 to 
mount a High Court appeal.   
Ms S.E. Walker:  From Legal Aid?   
Mr J.A. McGINTY:  No; from the government by way of ex gratia payment.  Generally speaking, under, I 
think, section 140 of the Sentencing Act, it applies when a case is referred to the Court of Criminal Appeal after 
all the normal appeals have expired.  A great number of them have occurred in recent times, including that of 
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John Button, Darryl Beamish, the Mickelbergs and Mallard.  Generally speaking, it is accepted that, when a case 
is referred to the Court of Criminal Appeal by the Attorney General of the day, legal aid should accompany that.  
I say “legal aid” not in a capital letter sense.  In the case of the Mickelbergs, for instance, my recollection is that 
in the order of $600 000 has been paid to them in legal assistance for their various appeals that have been 
mounted over time.  Roughly $120 000 or $130 000 has been paid to Mallard’s legal advisers.  However, that is 
an ex gratia payment from the state approved by cabinet.  It did not go through Legal Aid.   
Ms S.E. Walker:  If Mr McCusker handled the case pro bono, who was paid the $120 000?   
Mr J.A. McGINTY:  It might have been his solicitors. 

Ms S.E. Walker:  It wasn’t the member for Innaloo, was it? 
Mr J.A. McGINTY:  A legal team was involved.  Most amazingly, Tom Percy and his entire legal team handled 
John Button’s case pro bono.  That is the only one I am aware of that was entirely pro bono.  I think in each of 
the other cases legal assistance has not been provided on a voluntary, pro bono basis, and some payment of not 
all but some of the legal expenses has been made.  
Dr G.G. JACOBS:  I refer to Mr Keating and the Attorney General’s ability to authorise, revoke or vary a legal 
aid authority, irrespective of whether that person qualifies under a means test.  If a person who qualifies under a 
means test can get legal aid, could the Attorney General overrule that or have some input?  Does the bill provide 
guidelines to rule out appeals?  Is that an issue the Attorney General will basically take on its merits, bearing in 
mind that if he does not assist a person with an appeal that would normally be funded by Legal Aid WA, his 
decision might be challenged?   

Mr J.A. McGINTY:  The provisions in clause 4 do not relate to legal aid generally.  They relate to special 
schemes such as the four that I have spoken about, which do not fit within the usual legal aid eligibility rules.  
An offender who applies for legal aid will be considered on his merits.  Accepted rules apply.  The guidelines for 
the granting of legal aid both in an original prosecution and in any subsequent appeal will be applied in that case.  
I will not, and do not currently, have any power to intervene in a particular case.  The amendments that are being 
made to section 37 of the Legal Aid Commission Act will not give me that power.  The member for Roe stated 
that the Attorney General can revoke an authorisation, but that would relate only to a scheme that had been set 
up to fund, for instance, the victims of the finance broking scandal or police officers who were required to appear 
before a police royal commission.  The Attorney General can set up that scheme by writing to the Director of 
Legal Aid.  When the scheme is finished, the Attorney General can revoke it so that it is no longer in force.  It is 
not a power that the Attorney General could in any sense use to intervene in routine decision making by Legal 
Aid.  The Attorney General can, by notice in writing, vary or revoke an authorisation given under proposed 
section 37(4d), which relates to special schemes.  There is no general power to revoke legal aid such as in the 
case to which the member for Roe referred.   

Dr G.G. JACOBS:  I do not think I made myself very clear.  Will proposed section 37(4d) make the Attorney 
General vulnerable?  For instance, if I were Keating and I wanted to appeal against my sentence, but the 
Attorney General said that he did not believe my case warranted legal aid, the Attorney General would be 
vulnerable because I could call him into question in the knowledge that he had the power to amend or revoke.  I 
could apply pressure on the Attorney General.  All the legal community would then say that it was not fair and 
that I should have legal aid to appeal my sentence.  The legislation will contain the power for the Attorney 
General to intervene.   

Mr J.A. McGINTY:  Perhaps I will answer that question in several different ways.  The investigation that Legal 
Aid is currently undertaking in respect of Paul Keating is the same investigation that it undertakes whenever 
someone makes an application; that is, it makes an assessment - I refer to appeals - as to whether there is some 
merit in the application.  I am told by the director that the assessment of whether there is any merit in the appeal 
has not been completed.  That part of the guidelines is applicable to everyone.  Keating satisfies the means test, 
as one would expect from someone who has been in prison for as long as he has.  Having satisfied the means 
test, the question now is whether there is some merit in the appeal.  Not all appeals will be funded, even at the 
most serious level.  It is only a question of whether there is any merit.  The appeal, as I understand it, is against 
the sentence.  It is up to Legal Aid to make the determination.  However, it is hard to imagine that the sentence is 
on the light side, frankly.  Given his prior record, it is the type of offence for which a section 91(3) order would 
be appropriate; that is, he should not be released for the term of his natural life.  However, that is not my call; it 
is only my opinion.  That call will be made by the Director of Legal Aid or the legal aid system.  Nothing in this 
amendment will affect that.   

To answer the question about my exposure, I receive several requests each month from people asking the 
government for ex gratia payments, often for their legal expenses.  It is in the nature of an application for legal 
aid from people who do not otherwise qualify for legal aid.  I then get advice from either the Solicitor General or 
the State Solicitor’s Office and determine whether an ex gratia payment should be made for either legal expenses 
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or other purposes.  From time to time, particularly when there is a reference to the Court of Criminal Appeal, or 
the Court of Appeal as it now is, that application will be granted.  Generally speaking, we are talking about six 
figures as being the funding that we have to provide to enable those cases to proceed.   

Having said all that, we come back to the amendment.  The power to authorise, vary or revoke is not a power to 
authorise, vary or revoke a particular grant of legal aid.  It is a power to set up a scheme by which assistance can 
be offered to a particular class of people, such as finance brokers or police officers, or people of that nature, who 
are required to appear before a royal commission.  I can only establish the scheme.  I can then vary or revoke the 
authorisation for the scheme, but not for legal aid.  

Dr G.G. Jacobs:  You are not talking about individual cases.   

Mr J.A. McGINTY:  No. 

Dr G.G. Jacobs:  You are talking about setting up a structure for particular groups of individuals, such as police 
officers who are required to appear before a royal commission, or whatever.  Therefore, if the advice that comes 
back is that Mr Keating should not get legal aid to mount his appeal, you would have no power to question that 
particular individual ruling -  

Mr J.A. McGINTY:  Correct. 

Dr G.G. Jacobs:  - because, if you did, that would make you vulnerable, because Mr Keating could say, “Well, 
Mr McGinty, you have the ability to change that, and I think you should.” 

Mr J.A. McGINTY:  Yes.  Mr Keating in particular is a litigious individual.  Prior to the recent offence for 
which he has been sentenced, he had issued a writ against me for refusing to release him on parole; so, yes, 
people will take up those sorts of challenges. 

Dr G.G. Jacobs:  But this amendment would not make you vulnerable to that, would it?   

Mr J.A. McGINTY:  No.  This is simply to set up a scheme -  

The ACTING SPEAKER (Dr S.C. Thomas):  Order!  I have given the minister a bit of leeway to try to finish 
up as quickly as possible, but it is now well past the time, so I will leave the chair until 7.00 pm.  

Sitting suspended from 6.02 to 7.00 pm 

Clause put and passed. 

Title put and passed. 
Third Reading 

Bill read a third time, on motion by Mr J.A. McGinty (Attorney General), and transmitted to the Council. 
 


